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I. INTRODUCTION

1. We initiate this rulemaking to examine possible reform of our International
Settlements Policy (ISP) and International Simple Resale (ISR) and benchmarks policies. Our
primary goal underlying these policies has been and continues to be the protection of U.S.
consumers from potential harm caused by instances of insufficient competition in the global
telecommunications market.! The Commission last examined the reform of the ISP in 1999.
Since then, there has developed increased participation and competition in the U.S.-international
marketplace, decreased settlement and end-user rates,” and growing liberalization and
privatization in foreign markets. In addition, as a result of U.S. policies and other factors, the

! It has been the Commission’s goals in regulating the U.S.-international marketplace: “(1) to promote

effective competition in the global market for communications services; (2) to prevent anticompetitive conduct in
the provision of international services or facilities; and (3) to encourage foreign governments to open their
communications markets.” In the Matter of Market Entry and Regulation of Foreign-Affiliated Entities, 1B
Docket No. 95-22, Report and Order, 11 FCC Red 3873 (1995) (Foreign Carrier Entry Order) at 3877, 9 6.

2 The current international settlement rate system was developed as part of a tradition in which

international telecommunications services were supplied through a bilateral correspondent relationship between
national monopoly carriers. An accounting rate is the price a U.S. facilities-based carrier negotiates with a foreign
carrier for handling one minute of international telephone service. We note that use of the term “accounting rate”
is a term of art used internationally that bears no relation to the Commission’s accounting and audit requirements.
Each carrier’s portion of the accounting rate is referred to as the “settlement rate” that represents a terminating
access charge. The settlement rate is equal to one-half of the negotiated accounting rate under the framework of
the International Settlements Policy. The settlement rate represents the bundled provision of an international half-
circuit, international gateway switching, and the fee for domestic termination at either end point.
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average U.S.-international settlement rate has fallen from $0.35 in 1997 to $0.14 in 2001 and,
correspondingly, U.S. calling prices have dropped from $0.67 in 1997 to $0.33 in 2001.> These
developments provide an opportunity for the Commission to review and reform our existing
regulatory requirements to determine whether they remain necessary to protect U.S. consumers
or whether they may be inhibiting the benefits of lower calling prices and greater service
innovations to consumers. We consider in this proceeding adopting policies that would allow
U.S. carriers to respond more efficiently to the dynamics of the global marketplace.® In addition,
in this Notice, we inquire whether foreign mobile termination rates may be adversely affecting
U.S. consumers and the market for U.S.-international services.” The purpose of this proceeding
is to: (1) obtain further information about the competitive status of the U.S.-international
marketplace; (2) seek comment widely on a variety of proposals to reform the Commission’s
current application of the ISP and settlement rate policies; and (3) request information on the
issue of foreign mobile termination rates.

II. BACKGROUND
A. International Settlements Policy

2. The International Settlements Policy has been Commission policy since the
1930’s and has its genesis in the principles of antitrust law.® The ISP provides a regulatory

3 Information based upon filings made pursuant to 47 C.F.R. § 64.1001 and the FCC, Section 43.61

International Telecommunications Data 1997 and preliminary 2001 data. The average U.S.-international
settlement rate is derived from the total gross payout by U.S. carriers to foreign carriers divided by the total U.S.-
billed minutes to foreign points. This average includes all termination arrangements, including traditional
settlement arrangements and ISR agreements. As an alternative comparison, the average, “net” or “notional”
settlement rate for 1997 was $0.25 and for 2001 was $0.10. The net settlement rate is derived from the total, net
payout by U.S. carriers divided by total, U.S.-billed minutes to foreign points.

4 See infia Part 11LA, B, C.

> See infra Part 111.D.

6 The ISP was formerly termed the Uniform Settlements Policy, or USP. The USP initially applied to

telegraph and telex services and evolved through Commission decisions and practices. The intent of the USP was
to ensure that U.S. carriers were treated fairly and that consumers received the benefits that result from the
provision of international services on a competitive basis. Among other things, the policy required uniform
accounting rates and uniform terms for sharing of tolls. See, e.g., Mackay Radio and Telegraph Co., 2 FCC 592
(Telegraph Committee 1936), aff’d sub nom. Mackay Radio v. FCC, 97 F.2d 641 (D.C. Cir. 1938) (In the 1936
decision, the Commission denied an application for Section 214 authority to serve Norway because the settlement
terms would have permitted the Norwegian carrier to “whipsaw,” or engage in anticompetitive behavior against,
U.S. carriers by manipulating traffic flows and retaining a greater percentage of the accounting rate.);
Modifications of Licenses in the Fixed Public and Fixed Public Press Services, 11 FCC 1445 (1946); Mackay
Radio and Telegraph Company, 25 FCC 690 (1951), rev’d on other grounds sub nom. RCA Communications, Inc.
v. FCC, 210 F.2d 694 (D.C. Cir. 1952), vacated and remanded, 346 U.S. 86 (1953); TRT Telecommunications
Corp., 46 FCC 2d 1042 (1974). In 1986, the Commission termed the USP the “ISP” and extended its application
to International Message Telephone Service (IMTS), or voice service, in response to significantly greater reported
(continued....)

3
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framework within which U.S. carriers negotiate with foreign carriers to provide bilateral U.S.-
international services. Historically, the market for international services has been characterized
by the model of national monopoly carriers corresponding with one another. The Commission
implemented the ISP in order to respond to concerns that foreign carriers with monopoly power
may attempt to take advantage of the presence of multiple U.S. carriers. “Whipsawing” is
commonly thought of as involving the ability of foreign carriers to obtain unduly favorable terms
and conditions from U.S.-international service providers by setting competing U.S. carriers
against one another.” “Whipsawing” generally involves instances where a foreign carrier has the
ability through pressure on multiple U.S. carriers to extract higher termination rates from a U.S.
carrier than the foreign carrier is required to pay to terminate traffic on the U.S. end. The goal of
the ISP is to address this asymmetry in market power.® “Whipsawing” would result in U.S.
carriers being paid at or near cost for termination of U.S.-international traffic on the U.S.-end but
having to pay above-cost settlement rates for termination of U.S.-international services on the
foreign-end; therefore, U.S. carriers are forced to recover these additional costs from U.S.
ratepayers through higher calling prices. Thus, the ISP prevents U.S. carrier concessions to
foreign carriers that may harm U.S. consumers.’

3. ISP Requirements Specifically, there are three elements of the ISP that serve as
conditions on U.S. carriers entering into agreements with foreign carriers: (1) all U.S. carriers
must be offered the same effective accounting rate and same effective date for the rate
(“nondiscrimination”); (2) U.S. carriers are entitled to a proportionate share of U.S.-inbound, or
return, traffic based upon their proportion of U.S.-outbound traffic (“proportionate return”); and
(3) the accounting rate is divided evenly 50-50 between U.S. and foreign carriers for U.S.
inbound and outbound traffic (“symmetrical settlement rates”)."” These requirements are

(Continued from previous page)
instances of “whipsawing.” The Commission also streamlined the filing of accounting rate modifications and
chose not to apply the ISP to enhanced services. See Implementation and Scope of the Uniform Settlements Policy
for Parallel International Communications Routes, Report and Order, CC Docket No. 85-204, 51 Fed. Reg. 4736
(Feb. 7, 1986) (ISP Order); modified in part on recon., Order on Reconsideration, 2 FCC Red 1118 (1987) (ISP
Recon Order); Further Reconsideration, 3 FCC Red 1614 (1988) (ISP Further Recon).

7 See, e.g., In the Matter of Atlantic Tele-Network, Inc. Application for Authority to Acquire and Operate

Facilities for Direct Service Between the U.S. and Guyana, Order on Review, 8 FCC Rcd 4776 (1993); In the
Matter of AT&T Corp. Proposed Extension of Accounting Rate Agreement for Switched Voice Service with
Argentina, Order, 11 FCC Red 18,014 (1996); Order on Review, 14 FCC Rcd 8306 (1999); In the Matter of AT&T
Corp., MCI Telecommunications Corp., Sprint, and LDDS WorldCom Petitions for Waiver of the International
Settlements Policy to change the Accounting Rate for Switched Voice Service with Peru, Order and Authorization,
11 FCC Red 13,799 (1996); In the Matter of AT&T Corp. and MCI Telecommunications Corp., Petition for Waiver
of the International Settlements Policy to Change the Accounting Rate for Switched Voice Service with Bolivia,
Order and Authorization, 11 FCC Red 13,799 (1996); In the Matter of Sprint Communications Company, L.P.,
Memorandum, Opinion and Order, 13 FCC Red 24,998 (1998).

8 ISP Recon Order,2 FCC Red 1118 at 1118, 9/ 2.
? ISP Order, 51 Fed. Reg. 4736 at § 23.
10 See 47 C.F.R. § 43.51(e).
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designed to create a unified bargaining position among U.S. carriers in their negotiations with
foreign carriers. To date, the Commission has found the need for the ISP on noncompetitive
U.S.-international routes as well as the need for oversight of agreements between U.S. and
foreign carriers in order to increase the effectiveness of the Commission’s pro-competitive
policies to the benefit of U.S. consumers. "'

4. Flexibility Policy Beginning in 1996, the Commission began to reform its
application of the ISP to facilitate flexible, more market-based arrangements between U.S. and
foreign carriers where competitive conditions indicate that the risk of anticompetitive behavior is
unlikely.'? The Commission decided in its Flexibility Order that a regulatory policy that permits
alternative arrangements that do not conform with the requirements of the ISP would allow U.S.
carriers to respond more efficiently to the dynamics of the global marketplace; would stimulate
greater competition; and would result in lower settlement rates and lower end-user calling
prices."” With lower calling prices, the U.S.-international market would experience growth and
increased revenues, attracting entry into the market and benefiting both U.S. and foreign
consumers.'* Accordingly, the Commission determined that it would apply its “flexibility
policy” where the legal, regulatory, and economic conditions in a foreign market support
competition that constrains the abuse of market power."” The Commission concluded that the
waiver of the ISP for specific arrangements on such routes outweighs the risks of anticompetitive
behavior because the reliance on market forces and safeguards may facilitate further competition

H ISP Recon Order, 2 FCC Red 1118 at 1118, 9 1.

12 In the Matter of Policy Statement on International Accounting Rate Reform, Policy Statement, 11 FCC

Red 3146 (1996) (Accounting Rate Policy Statement) at 3148, 9 17.

B In the Matter of Regulation of International Accounting Rates, CC Docket No. 90-337 (Phase II), Fourth

Report and Order, 11 FCC Red 20,063 (1996) (Flexibility Order) at 20,065-66, 9 7 and 20,071, 9 22. Accounting
Rate Policy Statement, 11 FCC Red 3146 at 3146, 99 2-3. Prior to the “flexibility policy,” the Commission stated
it would entertain waivers of the ISP where the public interest would benefit. See TRT Telecommunications
Corp., 46 FCC 2d 1042 (1974). See, e.g., In the Matter of AT&T Corp., MCI Telecommunications Corp.,
Petitions for Waiver of the International Settlements Policy to Change the Accounting Rate for Switched Voice
with Various Countries, Memorandum Opinion, Order and Authorization, 12 FCC Rcd 13,807 (1997).

14 In the Matter of International Settlement Rates, IB Docket No. 96-261, Notice of Proposed Rulemaking,
12 FCC 6184 (1997) (Benchmarks NPRM) at 6188, q 10.

1 The Commission’s “flexibility policy” permitted U.S. carriers to engage in alternative arrangements with
foreign carriers in any country that satisfied the “effective competitive opportunities” or ECO test, or if U.S
carriers could otherwise demonstrate that deviation from the ISP would promote competition while preventing
anticompetitive harm. The Commission subsequently revised this standard in the Foreign Participation Order by
creating a presumption in favor of those alternative arrangements with foreign carriers from WTO Members. See
Rules and Policies on Foreign Participation in the U.S. Telecommunications Market, IB Docket Nos. 97-142 and
95-22, Report and Order and Order on Reconsideration, 12 FCC Red 23,891 (1997) (Foreign Participation
Order) at 23,896, 9 9. The flexibility policy was eliminated in the ISP Reform Order. See In the Matter of 1998
Biennial Regulatory Review -- Reform of the International Settlements Policy and Associated Filing
Requirements, IB Docket Nos. 98-148 and 95-22, CC Docket No. 90-337 (Phase II), Report and Order and Order
on Reconsideration, 14 FCC Red 7963 (1999) (ISP Reform Order).
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and consumer benefits.

5. ISP Reform In 1999, the Commission determined that in light of changes that had
taken place in the international marketplace since the finalization of the World Trade
Organization (WTO) Basic Telecom Agreement'’ and the Commission’s adoption of its pro-
competitive policies in the Foreign Participation Order and the Benchmarks Order, there may
be circumstances where the presence of the ISP is detrimental, and the Commission should lift
the policy off of U.S.-international routes, as opposed to waiving the ISP under the “flexibility
policy” for specific contracts.'® In particular, the Commission concluded in the ISP Reform
Order that the ISP may hinder the development of competition in the U.S.-international market
and preclude the achievement of more cost-based settlement rates on routes. As a result, the
Commission adopted policies in the ISP Reform Order to remove the ISP from arrangements
with foreign carriers where competitive market forces are present, as demonstrated by either the
lack of foreign carrier market power or more cost-based settlement rates.'”

6. Specifically, where a corresponding foreign carrier lacks market power or where
the settlement rates are more cost-based, the benefits of lifting the ISP outweigh the policy’s
burdens. Often, foreign carriers without market power are new entrants in the foreign market.
Without market power, the danger of anticompetitive harm from such carriers to U.S. consumers
through “whipsawing” is minimal. Where foreign carriers possess market power, or are
dominant, there is greater potential for “whipsawing” to occur.”’ The Commission found that
competitive pressure that constrains anticompetitive behavior may be occurring in markets with
dominant foreign carriers, however, if the settlement rate on a route is at least 25% below the

16 Flexibility Order, 11 FCC Red 20,063 at 20,065-66, 9 7.
17 The results of the WTO basic telecommunications services negotiations are incorporated into the General
Agreement on Trade in Services (GATS) by the Fourth Protocol to the GATS, April 30, 1996, 36 .L.M. 366
(1997). These results, as well as the basic obligations contained in the GATS, are referred to herein as the “WTO
Basic Telecom Agreement.”

18 Under the “flexibility policy,” U.S. carriers still had to seek prior authorization from the Commission to

deviate from any prong of the ISP. In the Matter of 1998 Biennial Regulatory Review -- Reform of the
International Settlements Policy and Associated Filing Requirements, IB Docket Nos. 98-148 and 95-22, CC
Docket No. 90-337 (Phase II), Notice of Proposed Rulemaking, 13 FCC Red 15,320 (1998) (ISP Reform NPRM)
at 15,330-31, 9§ 25.

1 As a result of the superseding policies adopted in the ISP Reform Order, the Commission eliminated the

“flexibility policy.” To determine the existence of foreign carrier market power, the Commission used the test for
nondominance formulated for the “No Special Concessions” rule in 47 C.F.R. § 63.14. ISP Reform Order, 14
FCC Rcd 7963 at 7975-76, 9§ 36. See infra note 91. In addition, the Commission maintains a public list of foreign
carriers presumed to possess market power. See List of Foreign Telecommunications Carriers that are Presumed
to Possess Market Power in Foreign Telecommunications Markets, Public Notice, DA 99-809 (correction rel.
June 18, 1999). The most recent version is available from the International Bureau’s World Wide Web site at
http://www.fcc.gov/ib.

20 See supra q 2.
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relevant benchmark.”’ The Commission explained in the ISP Reform Order that lifting the ISP
on routes with dominant foreign carriers where the settlement rate is at least 25% below the
benchmark rate would prevent the possibility of “one-way bypass” that may occur when non-
traditional settlement arrangements, such as International Simple Resale agreements, are
permitted.”> Therefore, as the Commission concluded, where a U.S. carrier can demonstrate that
at least 50% of the traffic on a route with a foreign carrier possessing market power, regardless
of whether the carrier is from a WTO Member, is at least 25% below the relevant benchmark
rate, the Commission will lift the regulations of the ISP from the route.*

B. International Simple Resale and Benchmarks Policies

7. Separate from, yet related to the ISP, are the Commission’s settlement rate
policies. These policies seek to prevent potential harm to U.S. consumers and competition by
promoting more cost-based settlement rates on U.S.-international routes.”* The Commission has
previously determined that inflated consumer calling prices in the U.S.-international services
market have been attributable to both above-cost international settlement rates and the lack of
competition in the U.S.-international market.”> As settlement rates are a major cost component
of providing U.S.-international services, artificially-inflated settlement rates reduce incentives to
decrease calling prices and negatively affect the development of competition in global markets.*®

2 ISP Reform Order, 14 FCC Red 7963 at 7982, para. 52.

2 Foreign carriers may engage in “one-way bypass” by forcing U.S. carriers to pay traditional bilateral
settlement rates for U.S.-outbound traffic, while paying lower rates to U.S. carriers for U.S.-inbound traffic
pursuant to non-ISP arrangements. The lower the differential between the settlement rate U.S. carriers pay and the
non-ISP or International Simple Resale rate foreign carriers pay, the lower the cost and risk to U.S. carriers and
consumers from the exploitation of the differential when the ISP is lifted off of a route. ISP Reform Order, 14
FCC Red 7963 at 7984, 9 56. See infia 9 22.

3 The Commission determined in the ISP Reform Order that it was not necessary to require that all traffic
on a particular route be settled at least 25% below benchmark rates because any carrier, or combination of carriers,
that carried at least 50% of the settled, U.S.-billed traffic on a route would likely have the capacity to handle all
traffic from U.S. carriers. ISP Reform Order, 14 FCC Rcd 7963 at 7986, 9 61. The Commission maintains a
public list of routes from which the ISP has been removed. See Commission’s List of International Routes that
Satisfy Criteria for Relief from the International Settlements Policy and Associated Filing Requirements (updated
November 27, 2001). The most recent version is available from the International Bureau’s World Wide Web site
at http://www.fcc.gov/ib.

# For an explanation of the accounting rate system, see supra note 2.

» As the Commission explained in its International Detariffing Order, Commission efforts to lower

accounting rates and greater participation in the U.S.-international market have helped to address those structural

problems. See In the Matter of 2000 Biennial Regulatory Review, Policy and Rules Concerning the International,
Interexchange Marketplace, IB Docket No. 00-202, Report and Order, 16 FCC Red 10,647 (2001) (International
Detariffing Order). See Motion of AT&T Corp. to be Declared Non-Dominant for International Services, Order,

11 FCC Red 17,963 (1996) (AT&T International Non-Dominance Order).

26 See infra | 17.
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The Commission has stated that as long as settlement rates “remain substantially above-cost,
foreign countries will be reluctant to introduce competition in their telecommunications market
to protect this source of revenue.””’ Moreover, above-cost settlement rates and their
corresponding high calling prices depress demand for U.S.-international service; adversely affect
service innovations; and permit opportunities for foreign carriers to engage in “whipsawing”
behavior against U.S. carriers.*®

8. International Simple Resale In 1990, the Commission opened a proceeding to
study whether there were systematic problems associated with above-cost settlement rates.”” A
year later, the Commission concluded that through the encouragement of International Simple
Resale, or ISR, it could introduce competitive forces on routes that would place downward
pressure on U.S.-international settlement rates. ISR involves the provision of switched services
over resold or facilities-based private lines that connect to the public switched network at either
end-point. Instead of U.S. carriers paying for the use of half of a shared circuit to a foreign point
through traditional settlement payments, U.S. carriers under ISR arrangements may connect or
lease a complete or whole circuit end-to-end to the corresponding foreign carrier’s network and
pay a negotiated rate for termination of services on the foreign network. Moreover, ISR
arrangements are not subject to the restrictions of the ISP; therefore, U.S. carriers may negotiate
individual, asymmetric, non-proportionate agreements.”” A carrier wishing to engage in ISR

27 Flexibility Order, 11 FCC Red 20,063 at 20,066-67,9 9. The Commission noted in the Accounting Rate
Policy Statement that above-cost accounting rates have slowed the development of competitive markets and that
this is most evident where above-cost accounting rates have prevented consumers from reaping the benefits of
technological advances that lower the costs of providing service. Accounting Rate Policy Statement, 11 FCC Red
3146 at 3147, 9 8. Because there are generally more U.S.-outbound minutes than U.S.-inbound minutes of traffic
on U.S.-international routes, U.S. carriers tend to pay net settlements to foreign carriers. Carriers credit one
another for minutes of outgoing traffic and settle on the imbalance. Such factors as the large U.S. population, high
per capita income of U.S. consumers, low U.S. calling prices, and numerous immigrant populations contribute to
greater U.S.-outbound traffic flows. See Accounting Rate Policy Statement, 11 FCC Red 3146 at 3147, 9/ 9.

28 The Commission explained in the Benchmarks Order and in the Benchmarks Reconsideration Order that

above-cost settlement rates also permit foreign carriers with market power to manipulate price-cost margins that
enable them to engage in “price squeezes” against U.S. carriers on routes where the foreign carrier also has an
affiliation with a facilities-based U.S. carrier. In the Matter of International Settlement Rates, IB Docket No. 96-
261, Report and Order, 12 FCC Red 19,806 (1997) (Benchmarks Order) at 19,904-05, 4 216; Report and Order on
Reconsideration and Order Lifting Stay, 14 FCC Red 9256 (1999) (Benchmarks Reconsideration Order); aff’d
sub nom. Cable & Wireless P.L.C. v. FCC, 166 F.3d 1224 (D.C. Cir. 1999). See In the Matter of 2000 Biennial
Regulatory Review: Amendment of Parts 43 and 63 of the Commission’s Rules, 1B Docket No. 00-231, Report
and Order, FCC 02-154 (rel. June 10, 2002) (further narrowing one of the Section 214 benchmarks conditions so
that it only applies to the provision of U.S.-international facilities-based switched services for facilities-based U.S.
carriers affiliated with dominant foreign carriers).

» See In the Matter of Regulation of International Accounting Rates, CC Docket No. 90-337, Notice of

Proposed Rulemaking, 5 FCC Rcd 4948 (1990) (ISR NPRM); Further Notice of Proposed Rulemaking, 6 FCC
Red 3434 (1991) (ISR FNPRM); First Report and Order, 7 FCC Red 559 (1991) (ISR Order).

30 We note that the ISP still remains on routes approved for ISR. The Commission retained the ISP on ISR

routes in order to maintain a reporting safeguard that monitors for “one-way bypass.” See infra note 75.
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must have the appropriate Section 214 authority to provide ISR and the Commission must
approve the route for ISR. A carrier petitioning to have ISR approved on a U.S.-international
route must demonstrate that at least 50% of the U.S.-billed traffic on WTO routes is being settled
at or below the relevant benchmark rate. In addition, for non-WTO routes, a petitioning carrier
must demonstrate that the route passes an “equivalency” analysis, i.e., the foreign end of the
route provides equivalent opportunities to provide switched services over private lines. The
Commission concluded that provision of ISR would place downward pressure on settlement
rates because carriers providing switched services over resold or facilities-based private lines
would compete with facilities-based carriers providing switched services over traditional, shared
bilateral circuits on the route.

9. Benchmarks Policy While settlement rates are related to the costs of terminating
traffic, they also reflect the relative negotiating positions and market power of carriers.”’ With
greater competition, market forces should pressure settlement rates toward cost. The
Commission has pursued a two-pronged approach to settlement rate reform by giving greater
ﬂexib3izlity to U.S. carriers in their negotiations and by establishing “benchmark™ settlement
rates.

10.  Asearly as 1992, the Commission adopted benchmark rates on international
settlement rates for specific U.S.-international routes.” These benchmark settlement rates
served as guidelines for how much the Commission believed was the maximum reasonable and
just amount U.S. carriers should pay foreign carriers for the termination of U.S.-international
traffic.** Because settlement rates remained substantially above cost despite efforts to promote
competition through reform of the ISP and introduction of ISR, the Commission decided in the
1997 Benchmarks Order to reform its settlement rate policies in their entirety so that consumers
in all countries would reap the benefit of more cost-based settlement rates.”> The Commission
determined that with greater expected competition in the U.S.-international market from the
commitments made by countries under the WTO Basic Telecom Agreement, least—cost routing
methods such as refile and re-origination,’® and technological services that bypass the settlement

See ISP Order, 51 Fed. Reg. 4736 at § 4.

See International Detariffing Order, 16 FCC Rcd 10,647.

3 See Regulation of International Accounting Rates, CC Docket No. 90-337 (Phase II), Second Report and
Order and Second Further Notice of Proposed Rulemaking, 7 FCC Rcd 8040 (1992).
34 The Commission adopted a benchmark settlement range of $0.23-$0.39 for European countries and a

range of $0.39-$0.60 for Asian countries and other regions. /d.

3 Benchmarks Order, 12 FCC Red 19,806 at 19,810, 9 7.

36 The arbitrage practices of refile and re-origination route bilateral traffic through a third country to take

advantage of a lower accounting rate between the third country and the ultimate destination country. The
distinction between refile and re-orgination is whether the originating carrier and the carrier in the ultimate
destination country have an existing accounting rate agreement (refile) or not (re-origination). As the Commission
(continued....)

9
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rate system, settlement rates would eventually move toward cost.®” Nevertheless, since
competition and efficient pricing structures take time to develop and because there are countries
that will continue to resist the introduction of competitive forces into their markets, the
Commission found that regulatory oversight of U.S. carrier settlement rates through the
implementation of benchmark rates would continue to be necessary to protect the public interest
from unjust and unreasonable rates prohibited under the Communications Act of 1934.*

11. The Benchmarks Order requires U.S. carriers to negotiate settlement rates that
comply with the “benchmark” rates established by the Commission. The benchmark rates, and
the transition schedule for achieving these rates, vary depending upon a country’s economic
classification. The Benchmarks Order divides countries into five groups, based upon economic
development levels as determined by information from the ITU and World Bank.”> The
Commission established benchmark settlement rates above which U.S. carriers must not pay to
foreign carriers of $0.15 per minute for upper income countries; $0.19 for upper middle income
and lower middle income countries; and $0.23 for low income countries and countries with
teledensity less than 1.* The Commission adopted the transition deadlines because of the
difficult task of rate-rebalancing, or pricing services in accordance with their underlying costs,
for many developing countries.”’

12. The Benchmarks Order became effective in 1998 with the first of the series of
benchmark rates becoming effective on January 1, 1999. Since then, the Commission’s data
show that both U.S.-international average settlement rates and end-user calling prices have
dropped dramatically. Currently, more than 89% of the approximately 18.8 billion settled U.S.-
international minutes, representing at least 157 of the 203 countries with which U.S. carriers

(Continued from previous page)
has previously noted, these least-cost routing practices have eroded the stability of the bilateral accounting rate
system and are economically rational responses to inflated settlement rates. /d. at 19,811-12, 9 11.

37 Id. at 19,811-12, 9 11.

38 Id. at 19,938-43, 99 286-294. The Communications Act of 1934, 47 U.S.C. §§ 151 et seq. The
Telecommunications Act of 1996 (the 1996 Act) amends the Communications Act of 1934. Hereinafter, all
citations to the Communications Act will be to the relevant section of the United States Code unless otherwise
noted. The Communications Act of 1934, as amended, will be referred to herein as the “Communications Act” or
the “Act.” 47 U.S.C. §§ 201-205.

39 See Benchmarks Order, 12 FCC Red 19,806 at 19,965-66, Appendix C.

40 To monitor compliance with the benchmarks policy, the Commission requires carriers to file accounting

rate modifications under Section 64.1001 of the Commission’s rules and permits U.S. carriers to initiate
enforcement. 47 C.F.R. § 64.1001. See Benchmarks Order, 12 FCC Rcd 19,806 at 19,893, 9 185.

4 See Benchmarks Order, 12 FCC Red 19,806 at 19,877, 9 147. Specifically, U.S. carriers are to pay no
more than the relevant benchmark rate to foreign carriers for U.S.-international traffic settled as of Jan. 1, 1999 to
upper income countries, Jan. 1, 2000 to upper middle income countries, Jan. 1, 2001 to lower middle income
countries, Jan. 1, 2002 to low income countries, and Jan. 1, 2003 to low income countries with teledensities less
than 1. Teledensity measures the number of access lines per 100 inhabitants.
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correspond, are being settled at or below the relevant benchmark rate. As a result, the
international payments U.S. carriers have made to foreign carriers for termination of U.S.-
international traffic have decreased dramatically.* Correspondingly, U.S.-international end-user
calling prices have, on average, also fallen.*

13.  Market Factors The success of U.S. carriers in achieving lower settlement rates
appears to be attributable to a combination of factors, including many beyond the Commission’s
regulatory policies. Greater competition in foreign markets, as well as the development of least-
cost routing mechanisms such as refile or re-origination, and the emergence of technological
innovations have contributed to the decline in settlement rates.** Refile and re-origination
essentially allow U.S. carriers to take advantage of third-party foreign carrriers’ better settlement
rates with a destination carrier. This ability to engage in least-cost routing, as well as alternative,
non-traditional services such as IP Telephony or Voice-Over-IP, in conjunction with the
benchmarks policy have created a market dynamic that is pressuring international settlement
rates downward.*

I11. REQUEST FOR COMMENTS
A. Overview

14. In this Notice, we propose re-examining our International Settlements Policy
(ISP) and settlement rate policies at this time because of the increased participation and
competition in the U.S.-international marketplace, decreased settlement and end-user rates, and
growing liberalization and privatization in foreign markets. In addition, because of growing
concerns, we inquire whether foreign mobile termination rates may adversely affect U.S.
consumers and the market for U.S.-international services.

2 In 1997, one year before the first benchmark rate took effect, U.S. carriers paid foreign carriers $5.6

billion in net settlement payments for termination of U.S.-international calls. In 2001, after four of the
benchmark categories had become effective and despite an increase in U.S.-international minutes of traffic, U.S.
carriers paid foreign carriers approximately $3.3 billion. Information based upon FCC, Section 43.61
International Telecommunications Data, 1997 and preliminary 2001 data. We note that although the Commission
has stated that escalating net settlement payments are a problem, the Commission’s concern is not with the
absolute level of U.S. net settlement payments, but rather with the extent to which those payments reflect rates that
exceed the underlying costs of providing international termination services. See Benchmarks Order, 12 FCC Red
19,806 at 19,822-23, 9 36. We fully expect that U.S. carriers may make increased outpayments to foreign carriers
if accounting rates decrease and calling prices fall, causing traffic volumes and minute imbalances to rise. /d. at
19,878-79, 9 149.

2 See infra 9 18.

4 See supra note 36.

# The Commission has stated that in a fully competitive market, we would expect rates to fall to

competitive levels below the benchmark rates. Benchmarks Order, 12 FCC Red 19,806 at 19,862-63, 9§ 115.
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15.  For more than a decade, the Commission has sought to promote competition to
the benefit of consumers in the market for U.S.-international services.*® As competition emerges
in the U.S.-international marketplace, public interest harms to U.S. carriers and consumers
become less probable, and the Commission is able to rely more upon market solutions and less
upon regulatory requirements in some policy areas. Strong competition places downward
pressures on international calling prices; stimulates technological innovation; prevents
inefficiencies in markets; encourages better service quality and options; and mitigates potential
anticompetitive behavior. Moreover, the Commission has worked to increase competition
domestically and internationally in order to fulfill its statutory responsibilities under Section 1 of
the Communications Act, “to make available . . . to all people of the United States, . . . a rapid,
efficient, Nation-wide, and world-wide wire and radio communication service with adequate
facilities at reasonable charges, for the purpose of the national defense, [and public safety].”*’

16. To make the provision of U.S.-international services more competitive, the
Commission has liberalized and streamlined its market access policies in response to the U.S.
commitments made pursuant to the WTO Basic Telecommunications Agreement, the
commitments of trading partners, and the Commission’s improved regulatory framework;*® has
implemented policies to reduce above-cost international settlement rates that act as artificial
barriers to competition;* and has created greater flexibility for U.S. carriers to negotiate with
foreign carriers through the removal of regulations.” As a result of the Commission’s “open
entry” standard adopted in the Foreign Participation Order, the number of foreign-owned
companies in the U.S.-international market has substantially increased.”' To date, the
Commission has granted more than 3,900 Section 214 authorizations since 1991 to provide U.S.-

46 See ISP Order, 51 Fed. Reg. 4736; Foreign Carrier Entry Order, 11 FCC Red 3873 (1995).

4 47 U.S.C. § 151. See ISR FNPRM, 6 FCC Rcd 3434 at 3435, § 6.

48 See supra note 17. See Foreign Participation Order, 12 FCC Red 23,891; Foreign Participation Recon

Order, 15 FCC Red 18,158.

9 Benchmarks NPRM, 12 FCC 6184; Benchmarks Order, 12 FCC Red 19,806; Benchmarks
Reconsideration Order, 14 FCC Rcd 9256; aff’d sub nom. Cable & Wireless P.L.C. v. FCC, 166 F.3d 1224 (D.C.
Cir. 1999).

%0 Flexibility Order, 11 FCC Red 20,063; ISP Reform NPRM, 3 FCC Red 15,320; ISP Reform Order, 14
FCC Red 7963.

! In the Foreign Participation Order, the Commission eliminated application of the “effective competitive

opportunities” (ECO) test to WTO Members as a condition of foreign carrier entry into the U.S. market. In lieu of
satisfying the ECO test to obtain: (1) section 214 authorizations to provide facilities-based, switched resale, and
resold non-interconnected private line service; (2) authorizations to exceed the 25% indirect foreign ownership
benchmark pursuant to Section 310(b)(4) of the Act; and (3) cable landing licenses, WTO Member applicants
need only satisfy an “open entry” standard that is a rebuttable presumption in favor of entry into the U.S. market
for foreign applicants from WTO. Foreign Participation Order, 12 FCC Rcd at 23,896, 9 9 and at 23,913-14,
51-52. See International Detariffing Order, 16 FCC Red 10,647 at 10,657, q 16.
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international service.>”

17. The Commission has also promoted competition by encouraging more cost-based
international settlement rates.” As discussed above, the Commission has previously determined
that high settlement rates harm competition by serving as entry barriers to competing carriers
that must pay them and permit possible discrimination against smaller carriers.”* The
Commission has also concluded that U.S. consumers should not be forced to subsidize foreign
countries’ expenditures through hidden subsidies in calling prices.”® Reductions in inflated
settlement rates not only move prices closer to cost, but also lead to stimulation of usage of the
telephone network, greater technological innovation, and declining per unit costs. Therefore, in
response to these concerns, the Commission has modified its regulation of international
settlement rates in order to promote lower, more cost-based rates. If settlement rates are more
cost-based, it is more difficult for foreign carriers to engage in market distorting behavior.*®

18. Since adoption of the Commission’s Benchmarks Order, the average U.S.-
international settlement rate has fallen from $0.35 in 1997 to $0.14 in 2001 and,
correspondingly, U.S. calling prices have dropped from $0.67 in 1997 to $0.33 in 200
Adding to the effect of the Commission’s benchmarks policy on settlement rates, the
convergence of multilateral market forces from such least-cost routing mechanisms as refile and
re-origination®® have placed significant pressures to move bilateral settlement rates on many
routes toward cost. Moreover, non-traditionally settled U.S.-international traffic such as
International Simple Resale and alternative methods that bypass the settlement rate system such
as IP Telephony and Voice-Over-IP have caused foreign carriers to respond by lowering their

157

32 47 U.S.C. § 214; 47 C.F.R. § 63.18. We note that this number encompasses both U.S. and foreign
carriers holding Section 214 authorizations to provide U.S.-international services on a common carrier basis.

33 See supra note 2.

> See In the Matter of Regulatory Policies and International Telecommunications, CC Docket No. 86-494,

Notice of Inquiry and Proposed Rulemaking, 2 FCC Red 1022 (1987) (Regulatory Policy NPRM) at 1034, 9 81-
82.

39 See ISR NPRM, 5 FCC Rcd 4948; ISR FNPRM, 6 FCC Rcd 3434; ISR Order, 7 FCC Red 559. See also
ISR NPRM, 5 FCC Rcd 4948 at 4949, para. 9; Accounting Rate Policy Statement, 11 FCC Rcd 3146 at 3147,9 9;
Benchmarks Order, 12 FCC Red 19,806 at 19,848, 9 86.

56 Benchmarks Order, 12 FCC Red 19,806 at 19,869, 4 132.

37 Information based upon filings made pursuant to 47 C.F.R. § 64.1001 and the FCC, Section 43.61

International Telecommunications Data 1997 and preliminary 2001 data. The average U.S.-international
settlement rate is derived from the total gross payout by U.S. carriers to foreign carriers divided by the total U.S.-
billed minutes to foreign points. This average includes all termination arrangements, including traditional
settlement arrangements and ISR agreements. As an alternative comparison, the average, “net” or “notional”
settlement rate for 1997 was $0.25 and for 2001 was $0.10. The net settlement rate is derived from the total, net
payout by U.S. carriers divided by total, U.S.-billed minutes to foreign points.

> See supra note 36.
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settlement rates.

19.  Liberalization in foreign markets has also increased dramatically from the
combined effects of market forces and the pro-competitive commitments made by foreign
countries under the WTO. Many foreign countries are actively seeking to increase competitive
opportunities in their markets. According to TeleGeography, the number of international carriers
worldwide has grown from approximately 587 in 1997 to 4,030 in 2001, representing almost a
600 percent increase.” Moreover, of 50 countries providing market information, competition
has developed in more than 20 countries that previously had closed international markets.® As
an illustration of this point, TeleGeography reports that Telecom Italia provided 100 percent of
Italy’s outgoing international minutes in 1997 and only 65.4 percent of outgoing international
minutes in 2000."

20. As we elaborate below, we seek comment on the status of the U.S.-international
market, including gathering information on the development of resale “spot” markets, the
emergence of IP telephony, and growth of international wireless roaming arrangements. We also
seek comment on the following issues:

(a) International Settlements Policy: We examine the criteria for our application
of the regulatory framework of the International Settlements Policy that governs
the actions of U.S. carriers in their relationships with foreign carriers on U.S.-
international routes. On the other hand, a continuation of the system may be
necessary to preclude the return of higher rates for customers. The restrictions of
the Commission’s ISP on many routes may be precluding further gains to U.S.
consumers from the lack of freedom the policy affords U.S. carriers to deviate
from unified bargaining positions in negotiations or whether the ISP or aspects of
the ISP remains a useful policy that benefits U.S. consumers. Therefore, we
request comment and information in this Notice on the competitive status of the
U.S.-international marketplace; whether the ISP in its current form is narrowly-
tailored and effective in preventing anticompetitive harms from foreign carriers
with market power against U.S. carriers and consumers; and whether options to
remove the regulatory restrictions of the ISP would promote greater competition
while protecting the public interest on U.S.-international routes. In addition, we
request comment on safeguards that may apply to routes from which we eliminate
the ISP, such as standards for reimposing the ISP, the applicability of the “No
Special Concessions” rule, and the maintenance of filing requirements to monitor

> TeleGeography 2002: Global Traffic Statistics and Commentary, TeleGeography, Inc. (October 2001)

(Telegeography). Id. at 17. We note, however, that the number of competitors does not necessarily indicate the
level of competition in a market.

60 These countries had reported only one authorized international carrier in 1997, and subsequently reported
additional carriers in 2001. Telegeography at 19.

ol Telegeography at 21.
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compliance with the ISP and our accounting rate policies.”” Moreover, we seek
comment on whether it is appropriate to adopt transition periods or sunset dates
with any proposal.

(b) International Simple Resale and Benchmarks Policies: As the last transition
period for bench